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(#) #Ta +ieT/ File No. GAPPL/COM/STP/980/2022-APPEAL /'93 ~--r-t l
z7ft zr&gr icznr3plRaia]

(©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-091/2022-23 and 13.01.2023

(Tf)
utR« far+4/ aft arferqr, eras (sfta)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st #a fr f2ail
('cf) Date of issue

16.01.2023

Arising out of Order-In-Original No. KLL DIV/ST/Paras Mani Tripathi/88/2021-22 dated

(s) 29.03.2022 passed by. the Deputy Commissioner, CGST & CE, Division-Kaloi,

Gandhinagar Commissionerate

1 fk 4af #t rfTli" 3IT"{ 1TTIT I M/s Kishore Gambhir Pawar, B-203, Sarvopari

('cf) Name and Address of the Elegance Residential Flats, Anand Party Pio! Lane,
Appellant New Ranip, GST Crossing, Ahmedabad, Gujarat

#l? fazha-sr?gr k sritgrtramar?at as srs?gr h faRf faaat ·T@ TT
rfeantt sfta rzrarterrserTamaarz, turfea stara facegt amarzl

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

stalmrg=rusat:
Revision application to Government of India:

(1) a4ta 3graa gr«en sf@2fr, 1994 ft nr saaRt aaru mgmiaRpas arrRt
3T-en7 # qr rv{a siafa gr@errza zrt Ra, rdr, f@a int44, us«a fer,
tuft if, s#fa tr saa, i«atf, +£fct: 11ooo 1 cJ?t- cA- '5'fTiTT~:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(4) uR?at fr zRmi sa fr zrfatarfat azrr zr maa fft
srtrgr?rssrt ta?nr zqmf, z [ht nos(tt zr suerat?zag f@ft arak

nsrngt fr4far ahas&z
In case of any loss of goods where the loss occur in transit from a factory to a

· house or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
(a) a arz far uga#grfa4ff@aarzfaffr i 3q@tr gr #4 TTT
«ate gth fez tr# #rma #at ugzqkfaff@a %

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() ±ifai s Id.rt cfi1" '3,q ta gmha a fr4et#fezr #fr{sitram?r it ss
m -q:cr ITTl-1" t 13,a Ias za, sf h zrRa ell" ™ -q{ m qR ita tf2far (i 2) 1998

arr 109 gr7 fz4rm fag Taz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a{tr3area g«a (fa) R a 4 t a , 2001 fur 9 a siaifa FctR f£ !?! rrr inz-8 at O
,fat it, #fa an2gr 4fa a2gr 1f feta flr # +flan-sr@gr ua zft« sr?gr cfi1" <TT-<TT
fail h arr 3fa zaa fct;m -;jffr{T ''cff~I ~m~ "@ldf s: oPT ~ !?M t 3Rl1TTf m 35-S: it
Pt-mmfrtarkaakrtn-6 arr 47 #fa fl ztftare

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central_ Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall 1:>e
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@asasaarrszt iaqau4 alasat at5rt ma@tats? 200/-Rt 4arr ft
~3TR~ fi ':'1 tl (cfil--i -~m "fl"~~cft 1000/- fr fir gram Rt sqt

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr gr4,€r sqraa gt#vi tarafr raf@arkuf sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1). a4ta 3gra gra sf@elf7zr , 1944 Rtu 35-ft/35- a iaifa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5aRfa qRb aarz gar eh# srara t zf, sft a mufir gr4, #fr
'3,9 IG.i-1 !{Fliu tata a4R rnf@2aw (fez) Rt uf@au RrrRim, €Tara Id. it 2nd l=ITm;
gt«l sraa, aa, [@7(I, zr1ala-3800041

To the west regional bench of Customs, Excise & Service Tax Appell~te Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmeda.bad:
380004. In case of appeals other than as mentioned above para.

,, · ' -~;/';,;\ _The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
"i)fl pres~ribed 1:nder Rule 6 _of Central Excise(Appeal) Rules, 2001 ·and shall be

_;c-eompan1ed agamst (one which at least should be accompanied by a fee· ·of
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._: :_R;:;./,000/-, Rs.5,000/- and-E.s.10,000)f-1Whi~e an;iount ofd:µty.;/P.Elnalty,J d~rnru+cl::/ ; . . :(,:
refund is upto 5 Lac, 5 Lac to 50 Lac and above 5o Lac respectively fGithe f6rd"6"
crossed bank draft in favour~~{-.b,~1stt. Regt~t¥r11jf(f'a branch of any nominate public
sector bank of the place wher·e the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ?zsrgrm&gr r?ii mar arr#gr ?tar 2 at r@lag tarf #tu mar rat sga
int flat arr af@gr z as hgt? g st f far st nra auk a fu rnf@aft zf)Rt
znrzarf@raw #it vafl zn#trwar <!?r vn 3ma far star?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the ~ase may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·rraraa res zf2fr 1970 n ti@lf@era Rt sq4ft -1 eh ziafa faff fa r{«r ~-
~"ll"T ~31Ri?T "ll"Wm R uf4.-{~t 3ITT'i?T it k r@a ftv #Rus6. 50 tru" 91T ..414104

gr«ea feaz «am gtar afeqt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

Q scheduled-I item of the court fee Act, 1975 as amended.

( s ) za3it ii@l tr?i at Ria04 at f.hrm # 3Til: m zrtr zaffa fan star z stfl
re4, #{tagraa green uiara at~Ra anrzarf@lawT (c/illlffctfu) 'R<fli, 1982 it~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) flar gees, @at are res vi hara zflta +rf@law (fez) ah ft flt ah+tr
it cficfo'..t4-Jii1 (Demand)~~ (Penalty) 91T 10% 1rcf~-'cfi'"ZrTT sfatf ?l graifh, rf@era pf wnr
10 cfi&~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

h#trsnr grca sitaraa zia«fa, gr1fagt #er cfil" l-fr'T (Duty Demanded) I

(1) ~ (Section) 1 1Daz feufRa Dfu;
(2) farmraadzhfRt uf@rt;
(3) @z %fez fit far 6hag«eraf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before_ CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat CreditRules.

3

alty, where penalty alone is in dispute."

In view of above, an appeal against this order shall lie before the Tribunal on
nt of 10% of the duty demanded where duty or duty and penalty are in dispute,

(6)(i) zr snr #fa arfr f@#Urr nzt gees srzrar ea zr aus faatf@a gt tat ii f4z ·Tg

k 10% {rat uz zit ugt kaa awe fa7fa zt aavs@10% garu Rt staft ?t
• < L'7T
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FNo. GAPPL/COM/STP/980/2022

37401fa3r?/ ORDER-IN-APPEAL

The present appeal has been filed by Mis. Kishore Gambhir Pawar, B

203, Sarvopari Elegance Residential Flats, Anand Party Plot Lane, New Ranip,

GST Crossing, Ahmedabad, Gujarat (hereinafter referred to as the appellant)

against Order in Original No. KLL DIV/ST/Paras Mani Tripathi/88/2021-22

dated 30.03.2022 [hereinafter referred to as the "impugned order"] passed by the

Assistant Commissioner, CGST, Division: Kalol, Commissionerate:

Gandhinagar [hereinafter referred to as the "adjudicating authority].

2. Briefly. stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AA.LPP9770FSD001 for providing Taxable

Services. As per the information received from the Income Tax department,

discrepancies were observed in the total income declared in the Income Tax

Returns of the appellant for the period F.Y.2014-15 in comparison to the data

reflected in their Service Tax Returns. Accordingly, letters/emails were issued to

the appellant calling for the details of services provided during the period

F.Y.2014-15. The appellants failed to reply. It was observed that the nature of

service provided by the appellant were covered under the definition of 'Service'

as per Section 65 B(44) of the finance Act, 1994 (FA,1994), and their services. . . .

were not covered under the 'Negative List' as per Section 66 D of the FA, 1994.

Further, their services were not exempted vide the Mega Exemption Notification

No.25/2012-S.T dated 20.06.2012 (as amended), hence, the services provided by

the appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the

Service Tax liability ofthe appellant for the F.Y.2014-15 was determined on the
a

basis· of value of 'Sales of Services' or 'Value for TDS' mentioned in the ITR

returns filed by the appellant for the relevant period as per details given below :

Sr. Details Year 2014-15
No (Amount in Rs.)
1 Taxable Value as per Income Tax Deta i.e Total Amount 11,72,623/

paid/credited under Section 194C, 194H, 1941, 194J or
sales/Gross Receipts from Services (Form ITR)

2 Taxable Value declared in ST-3 Return 9,11,367/
3 Difference in Value (Sr.No.1 -2) 2,61,256/
4 Amount of Service tax alongwith Cess not paid /short paid 32,291/

Page 4 of 9
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, . F No. GAPPL/COM/STP/980/2022
3ssi-MtR#rm, 44'%£:

4. The appellant was issued '·i+Show Cause Notice under F.No. IV/16

l/TPI/PI/Batch-3C/2018-d9/Gr-I dated 25.0,6.Z..020 (in short SCN) wherein it
" #+,+. %is. ·4lg' .

was proposed to demand and recover service tax amounting to Rs.32,291/

under the proviso to Section 73 (1) ofthe Finance Act, 1994 alongwith interest

under Section 75 of the Finance Act,1994. It was also proposed to impose

penalties under Section 77(2), 77C and 78 ofthe Finance Act, 1994;

5. The SCN was adjudicated vide the impugned order wherein:

a the demand for Rs. 32,291/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest;

Penalty ofRs. 10,000/- was imposed under Section 77 (2) of the Finance
Act, 1994;

s Penalty ofRs.10,000/- was imposed under the provisions of Section 77 C

ofthe Finance Act, 1994;

s Penalty amounting to Rs. 32,291/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty under clause 
(ii).

6. Being aggrieved with the impugned order, the appellant has filed the

instant appeal on following grounds:

► The demand is raised on presumption of an excess taxable value
amounting to Rs.2,61,256/-.

► The facts of Final Audit Report No.1011/2018-19 (Service Tax) APR

No.1014 dated 01/2019 was not considered by the adjudicating authority.

► The figures reflected in Form 26 AS is wrongly co-related with the
Service Tax figures.

► Their letter dated 08.07.2020 was not considered by the adjudicating
authority.

► They submitted copies of Profit & Loss Account; Final Audit Report,

Form 26AS and calculation sheet alongwith their appeal memorandum.

7. Personal Hearing in the case was held on 09.01.2023. Shri Dinesh A.

Rathi, Advocate, appeared on behalf of the appellant for the hearing. He

reiterated the submissions made in the appeal memorandum and explained the

documents submitted alongwith the appeal memorandum during hearing.
Lee

Page 5 of 9
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F No. GAPPL/COM/STP/980/2022

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, explanations made during hearing and the materials available on

records. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of Service.

Tax amounting to Rs.32,291/- alongwith interest and penalties, in the facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period FY. 2014-15.

9. It is observed that the SCN in the case has been issued only on the basis of

data received from the Income Tax department. The appellant is registered with

the service tax department, which is apparent from the SCN which mentions the

Service Tax Registration No. of the appellant. No further verification has been

caused so as to ascertain the nature of services provided by the appellant.

Admittedly, the appellant have filed their ST-3 Returns during F.Y. 2014-15 and

have paid service tax on a taxable value of Rs.9,11,367/-. It is further observed

that the appellant had, in their appeal memorandum, submitted details and

various documents in their defense. As per the Calculation Sheet of Income

(F.Y.2014-15) submitted alongwith appeal memorandum, they have shown an

amount of Rs.3,47,909/- as other income which has been declared under ITR.

They have contended that, since these were not covered under Service Tax

hence they are required to be excluded from computation of Taxable Value.

Upon exclusion of the said amount, the Taxable Value shown. in their ST-3

Return amounting to Rs.9,11,367/- tallies with the amount shown in their ITR O
on which Service Tax has been paid by the appellant.

9 .1 I find that the appellant had made similar claims before the adjudicating

authority but had not produced any documents in support of their contention.

They had not even submitted the Form 26AS/ITR,VAT Returns and Invoices to

corroborate their claims. Accordingly, the adjudicating authority had confirmed

the demand.

9.2 Further, as contended by the appellant, it is observed that 'Service Tax ,

Audit' of the records of the appellant were conducted for the·-period October,

13tonne-2017 and Final Audit Report No.1011/ 2018-19 (S.Tax) dated

$i .01.2019 was issued by the Assistant Commissioner, Circle-X, CGST Audit,
o= w
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FNo. GAPPL/COM/STP/980/2022
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Ahmedabad vide F.No.VI/1()-3#4/4R-66/Cir-10/17-18 wherein it is recorded
that:

ECCNo/S. TaxNo.

Category ofassessee

Services

Period ofLastAudit
Conducted

Period ofAudit

Date on which Audit undertaken

..

STNo.AALPP9770FSD00J

St - Small Category

Courier Agency Service ,

FirstAudit

October '2013to June-2017;

29.11.2018 & 24.12.2018

R'IfM' A di ' fsummary 0 aJor u to yectons rom te wor. ng papers ..
Sr. Gist ofObjections Revenue Assessee 's Remarks
No Implication (Rs.) Agreement
1 R.P.-01: Credit availed S.Tax: 5110/- Agreed & Para Settled

but the assesseefailed to Int. : 2512/ Paid
produce the documents Penalty: 767/-
(ST-ISR020) Total: 8389/-

2 R.P.-02: ShortPayment S.Tax: 4050/- Agreed & Para Settled
ofService Tax on KKC Int. :1262/- Paid
(ST-CSR99) Penalty: 608/-

Total: 5920/-.

0

0

9.3 I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government ofIndia
Ministry ofFinance

Department ofRevenue
(CentralBoardofIndirect Tax:es & Customs)

CX&ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21"October, 2021

To,
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST & CXZone, Pr.
Director GeneralDGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued ·by Service Tax
Authorities- reg.

Madam/Sir,

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification offacts, may be followed diligently. Pr. Chief
Commissioner /ChiefCommissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission ofthe noticee

Page 7 of 9
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F No. GAPPL/COM/STP/980/2022

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN and the impugned order has been passed indiscriminately and

mechanically without application of mind, and is vague, being issued in clear

violation of the instructions of the CBIC discussed above.

10. In view of the above facts, it is established that the department was fully

aware of the services rendered by the appellant during the relevant period i.e.

F.Y. 2014-15 as well as of the Taxable Value declared, Service Tax paid and

ST-3 returns filed. Further, upon verification of the ST-3 returns vis-a-vis

Financial records of the appellant, a Final Audit Report No.1011/ 2018-19

(S.Tax) dated January, 2019 was issued. The Paras drawn were nowhere related

to the allegations made in the SCN and confirmed vide the impugned order. The

audit report was issued much before the issuance of SCN. Under such

circumstances the confirmation of the demand of Service Tax amounting to Rs.

32,291/- under proviso to sub-section (1) of Section 73 of the Finance Act,1994

invoking the extended period of limitation becomes infructuous. Hence, I find

that the SCN as well as the impugned order has been issued indiscriminately and

are legally not sustainable. They are liable to be set aside. Since the demand of

service tax fails to sustain, the question of interest and penalty does not arise.

Hence, they are also set aside.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed with all consequential relief.

0

0
12. 341a#aizua8tare3rd)oaqzr3ulna@th#frzarsra1

The appeal filed by the appellant stands disposed of in above terms.

' .esEn(A. ILESH ) so2
Commissioner (Appe ls)

Date: 13"January, 2022

(Somna haudhary)
Superinten ent (Appeals),
CGST, Ahmedabad.
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BY RPAD / SPEED POST

To,

Kishore Gambhir Pawar,

B-203, Sarvopari Elegance Residential Flats,

Anand Party Plot Lane,

New Ranip, GST Crossing,

Alunedabad, Gujarat

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy Commissioner, Central GSTDivision -Kalol,

Commissionerate: Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

+2,Guard File. zs

6. P.A. File.
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